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o '-IN THE HIGH COURT OF DELHI AT NEW DELHI
+  CS(COMM) 583/2021

SUN PHARMACLU TICAL INDUSTRIES LTD ... Plaintiff

Through Mr. Pratyush Rao, Ms. Jasleen

Kaur, Ms. Senhal Smgh and Ms

ol Namrata Tr1path1 Advs """ s
‘versus - - SRR

:'-NUK]:M HEAL’I_HCARE &ANR et Defendants -

".;-;__'j_'_-"j'C()RAM S
- HONBLE MR JUS

18 1. 2021

e '}IA No, 150362021 (WS 151CPC) | |
i '1‘ 3  The prayer made in the presenl apphcatmn is to dlspense w1th the

servme of defendant

2. Since the apphcatmn for appomtment of Local Comrmssmner 18
R _*taken up for hearmg and disposal today, the apphcatlon is ailowed and is
- accordmgly disposed of | ' |

. IA No: 15037/2021 (w/S 12A of. the Commerclal Courts Act 2015 r/w
B 'Sec 151 CPC) . .

‘ 3 | Allowed qubjcct to all just exoeptlons
| 4 Apphcatmn is dlsposed of.
3 ‘.CS(COMM) 583/2021

s , 'I he plamt be registered as a suit.
- (vl i |
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| CS(COMM) 5 83/202_1 b court Mgsfi%eihi - Page 1 of 7

. ouls o
H!JHS&W e!h‘



6 Upon plaintiff taking Steps,_sununons of the suit in the:preseribed_

forrh be issued to the defendants, returnable on 04.03.2.022.

LA. 15034/2021 (WO XXXIXR1 &2 CPC r/w Sec. 151 CPC)

7. Upon plaintiff taking steps, notice of the apphcatlon be issued to

the defendants for the date ﬁxed i.e. 04.03 2022,

L8 Heard learned _c_ouns.e_l for - -th_e plalntlff- on 'éx&péﬁe'ad z"n'rérim' |

-injunction.

L 9.' Plamtlff has ﬁled the present apphcatlon f()r restrammg the '
R - defendants thezr prepnetors thelr a551gnees in busmess 1ts dlstrlbuturs
o '_._,_-'ﬁ'_dealerq : stoeklsts retaﬂers/chemlsts . servants _ and agents frorn

s -'i:manufacmrmg, selling, effermg for sale, advertlslng, directly or 1nd1rect1y'

| .':'deahng in medicinal preparations under the 1mpugned VOLIKEM label
or any other label as may be colourable imitation or substantial
reproductlon of the plaintiff’s VOLINI label amounting to infringement
, :of ' copyﬁght of the plaintiff land' also under the impugned mark
' VVOLIKEM and its trade dress thereof or any other trade mark/ trade dress

as may be deceptlvely snmlar to the plalntlffs trade mark VOLINI and |

its trade dress, amounting to infringement of its reglstered trade rnark/

~ trade dress as tabulated in para 8 of the present apphcatlon

i +10. . Accordmg to Plamtiff defendant Nos.1 & 2 are engaged in the g

”"markeung and manufacturmg of lmpugned medicine under the lmpugned. S

“mark/ trade dress VOLIKEM

" 11.  Learned counsel for _plalntiff submits that the defendants arc

| dealing in medicinal and pharmaceutical produets under impugned mark

VOLIKEM and its trade dress thereof, which is deceptively similar to
(CS(COMM) 5832021 | Wi . Page2of7
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i plaintiff’s prior used and fegistered trade m'axfk VOLINI and its trade
dress thereof. The competing medicines of plaintiff and defendants are

| reproduced herein below:

Sr. | Plaintiff's product/trade | Defendant’s product/trade

| No. dress/packaging dress/packaging

1.

OLIKEM

12 In October 2021 plamtlff came . across defendants 'runmng a |

busmess of manufacturmg and marketmg 1mpugned mark/ trade dress o

'_-VOLIKEM which 1s deceptwely smnlar to the plamt1ff"s medtcmal o

- preparatlon under the trade mark/ trade dress VOLINI

: ':-'.';13.'. Lastly, learned couns¢l for plaintiff submits that such dlshonest -
' -adoptton amounts of mfrmgement of the copyright, trade marks/ trade
7 dress passing off unfair trade practlce unfair competition and dilution

: 'whlch amounts to msrepresentat1on and ‘misappropriation of plamtlff’ S

goodwdl in 1ts trademarks and prays that defendants ought to be

I : restrained from using the 1mpugned mark.

140 Upon hearmg, this Court finds that a pmma facze case to grant ex-

_-;z_iparte ad—zm‘erzm mjuncrzon relief in favour" of plamt1ff agalnst the"

- defendants is made out. Accordmgly, t11 fmther orders defendants thelf? .

_proprxetors thelr ass1gnees m busmess their dlstrlbutors dealers |
stock1sts retallers/chemlsts servants and agents are restramed from:
manufacturing, selling, offering for sale, advertising, directly or indirectly

dealing in medicinal preparations under the impugned VOLIKEM label

- CS(COMM) 583/2021. R QAM L Passé”‘?f?' |
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or any other label as may be colourable imitation _or. substantial
rep_mducti'on_ef the plaintiff’s VOLINI label amounting to infringement
of copyright of the plaintiff and also under the impugned mark
VOLIKEM and its trade dress thereof or any other trade mark/ trade dress
as may be deceptively similar to the plaintiff’s trade mark VOLINI and ,
its trade dress, amounting to 1nfr1ngement of its regxstered trade mark/ '
trade dress as tabulated in para 8 of the present apphcatlon

15. Prov1s1ons of Order XXXIX Rule 3- of the Code of Lml Procedure
:be comphed WIthlIl three days from the executlon of proceedmgs by the
Local Comm1ss1oner/Court Commlssmner '

IA No. 15035/2021 (u/O XXVI R 9 r/w Order XXXIX R 7 CPC and
'Sectlon 135 of Trade Marks Act) B

16 Vlde the present appllcatlon learned counsel for the plalntlff

| submlts that though in the present apphcatlon he sought appointment of

- Local Commxssmner(s)/Court Comrmssmner(s) for two locations,

however he now only wants appomtment of a Local Commlssmner /
Court Commxssmner to. v131t at one Iocatxon Whlch is at Farldabad .
_.Haryana o |

17. Upon hearlng, the apphcatlon is allowed. :

: -18. Aeeordmgly, Mr. Manjlt Smgh Advocate (Moblle 9971060783)
| 18 appomted as Court Commis'sioner/ Local Corrmnssmner in thls case,
who shall visit the premlses of defendants ie | |

“M/s. Alco F ormulation’ (India) . :
14/5, Near Mewala Maharajpur Metro Station, -
Mathura Road, Faridabad - 121003, Haryana”

19 The Local Commissioner/ Court- Commissioner shall:-
| 4\/ c:aurt Master
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1.

it.

111

iv.

Vi.

Visit the aforesaid premises, make an inventory and take into
custody the stock of medicinal and pharmaceutlcal
preparations under the impugned mark VOLIKEM & its
trade dress, its packaging, promotional materials, stationery,
dyes, blocks or any other mark deceptively similar/identical
to plaintiff’s trade mark and hand them over to the

representative of the defendants on superdari,

Demand the disclosure of the whereabouts of any other place

where impugned products are kept/stored or sold_and of

other persons who are involved pharmaceutical preparations

_' under the impugned mark VOLIKEM & its trade dress;

Inspect and sign all books of accounts including ledgers,
cash books, purchases and sales records et of the defendants
and take a photocopy (physical form) and/or electronic form;
The proceedings shall be conducted by the Court
Commissioner/Local Commissioner on a working day when
the premises of the defendants are supposed to be opened;

If the Court Commlssmner/LocaI Commissioner ﬁnds that
the defendants have dehberately locked the premises on a
working day during workmg hours to obstruct or defeat the
proceedings, he/she shall inform the SHO of concerned
police station, who shall direct the defendants to open the
premise. However, in the event of failure or refusal of
defendant to open the premise, the concerned SHO shall be
authorized to break open the lock.

The SHO of the concerned police station shall provide all the

CS(COMM) 583/2021 _ Page 5 of 7
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necessary police assistance to the Local Commissioner for

execution of the commission.

il It s expected that the Court Commissioner/Local
Commissioner/ plaintiff’'s counsel shall make a request for
police protection to the SHO concerned priot to execution of

the commission;

~ viii. The plaintiff’s representatives are directed to accompany the
~ Court Commissioner/Local Commissioner and enter the

premises of defendants along with him.

20. . The fee of the Coﬁrt Commissioner/Local Commissioner is fixed at
~ Rs.1,00,000/~. It is also made olear if the Court Commissioner/Local
Commissioner has .to visit any other prernises other than the address
mentioned hereinaborve, the plaintiff shall pay additional fee of

Rs.50,000/- for visiting each premises.

21.  The fee of the Court Cormnissioner/Local Commissioner shall be

paid in advance.

22. The plaintiff is directed nbt— to give any publicity in the electronic

~ or print media without the permission of this Court.

23, The report of the Court Commiissioner/Local Commissioner shall

' be placed on record within three weeks of executing the commission.

24.  Plaintiff shall serve a copy of this order ﬁpon the defendants- along
with paper book at the time of execution of proceedings by the Court

Commissioner/Local Commissioner.
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25.  Plaintiff shall inforrh the Registry about execution of proceedings
by the Court Commissioner/Local Commissioner and only thereafter,
Registry shall issue summons of the suit to the defendant.

26.  This order shall not be uploaded on the website of this Court till
execution of proceedings by the Court Commissioner/ Local
Comumissioner.

27. A copy of this order be 'given fo the learned counsel for pléintiff
and to Court Commissioner/Local Commissioncr under the signatures of

- . the Court Master for information and compliance.

Sd|—
- _ SURESH KUMAR KAIT, J
NOVEMBER 18, 2021 N
rk ‘
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